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YARGITAY DERGISi YAYIN iLKELERI

1. 1975 yilinda yayin hayatina baslayan Yargitay Dergisi (YD),
“Hakemli Dergi” statiisiinde ii¢ ayda bir olmak iizere Ocak, Nisan,
Temmuz ve Ekim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer verilir.
Hakemli olarak yayinlanmasina karar verilen makalelerin hakemli
oldugu dergide ayrica gosterilir. Hakemsiz makalenin yayinlanip ya-
yinlanmayacagina Yayin Kurulu karar verir.

3. Derginin amact; hukuki konularda bilimsel ¢alismalar yayim-
lamaktir.

4. Yazilarin; 0zgiin, bagka bir yerde yayimlanmamis veya ya-
yimlanmak {izere génderilmemis olmas1 gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirlii sorumluluk ya-
zara aittir.

6. Makale, bilgisayar ortaminda Microsoft Word programinda
yazilir.

7. Makale, bilimsel bir ¢alisma niteligini tasiyamayacak 6l¢iide ki-
sa ya da makale formatinin sinirlarini agacak sekilde uzun olmamalidir.

8. Derginin yaz1 dili esas olarak Tiirk¢e olmakla birlikte, dergide
yabanci dilde yazilara da yer verilir. Yazi, Tiirk¢e veya yabanci diller-
den herhangi birinde yazilmis olsa dahi 13 kelimeyi agsmayan “baslik”,
150-350 kelime aras1 “6z (abstract)” ve 5-8 kelime aras1 “anahtar ke-
limelerin (keywords)” bulunmasi gerekir. Makalenin ad1, “6zi, anah-
tar kelimeleri, keywords ve abstract bilgileri Tiirkce ve Ingilizce ola-
rak makale ile birlikte yer alir. Bu bilgiler sirasiyla yazinin bagina ek-
lenip, Tiirkge veya Ingilizce olarak yazarlari tarafindan makale ile
birlikte gonderilir.

9. Yazar, ad1 ve soyadini, unvanini, gérev yaptigr kurumu, ileti-
sim adresini, telefonu ile mutlaka e-mail adresi ve ORC kimlik numa-
rasin1 (ORCID) c¢alismasinin basina ekleyecegi iist kapak sayfasi ile
birlikte bildirmelidir. Makaleyi gdnderen yazarin ismini ve ORC kim-
lik numarasini (ORCID) yazmamasi/unutmast durumunda makalesi
yayimlanmayacaktir. Makale, A4 boyutunda birinde yazara iligskin



bilgileri igeren kapak sayfasi bulunan, digerinde bulunmayan iki niis-
ha halinde gonderilir. Yazi, ana metinde 1,5 satir aralig1 ile 12 punto;
dipnotlarda tek satir aralig1 ile 10 punto kullanilarak Times New Ro-
man, normal stil karakterinde yazilmali, metin iki yana yaslanmali,
sayfanin tiim kenarlarinda 2,5 cm bosluk birakilmalidir. Baslik ve alt
basliklar disinda koyu (bold) yazi karakteri kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralar1 noktalama isa-
retlerinden sonra kullanilir. Dipnotta kaynak verilirken yazarin soyadi ve
admin sadece bas harfleri biiylik olur. Verilen kaynak kitap ise kitabin
ad, kitabin basildig1 yer, basim yili ve atif yapilan sayfa numarasi sirasi
ile verilir. Verilen kaynagin makale olmasi halinde ayrica, makale adi ¢ift
tirnak icine alinir. Ancak makalenin yer aldig1 eserin basim yeri ve tarihi-
nin yazilmasi gerekmez. Verilen kaynak internet dokiimani ise makale
yazarinin soyadi adi, makale adi, dergi ad1 ve sayisi, hangi tarihte ve han-
gi siteden erisildigi bilgilerine sirasi ile yer verilir. Tiim gondermeler ya-
zarin soyadi yazilarak yapilir.

Kitap i¢in 6rnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012, s.28.

Makale i¢in 6rnek: Demir, Mehmet: “Hakime Hukuki Sorum-
lulugu Nedeniyle Agilan Tazminat Davas1”, (AUEHFD, C.VII,
S. 2003/3-4, 5.805-861), 5.826.

Internetten alinan dokiiman icin 6rnek: Albayrak, Hakan:
Tasarrufun Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel
Dava Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi,
S.2015/4(64), 11.03.2016 tarihinde http://dergiler.ankara.edu.tr/
dergiler/38/2071 /21478.pdf adresinden erisildi.

Gonderme ornek: Yilmaz, s.20.

11. Makale sonunda “kaynak¢a” bulunmalidir. Kaynakc¢a; metin
icindeki ilk (tam) atiflar, “yazarin soyadi, adi” seklindeki alfabetik
diizene uyularak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi,
Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agi-
lan Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, s.805-861).



12. Makalede “anlatim plani”na veya “i¢indekiler’e yer verilmez.

13. Makalede yer alan kisaltmalara iliskin cetvel metnin sonun-
da yer almalidir.

14. Makale yayimlanmak tizere dergi@yargitay.gov.tr adresine
e-posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarinin denetimini
yapmis olduklar1 ve bu haliyle “basila” verdikleri kabul edilir. Bilim-
sellik dlciitlerine uyulmadig1 ve olaganin iizerinde yazim yanlislarinin
tespit edildigi yazilar, Yayin Kurulu tarafindan geri cevrilir. Makale,
Yargitay Dergisi yayin ilkelerine uygun degilse reddedilir. Reddedilen
yazilar yazarma iade edilmez. Yaym Kurulunun izni olmadik¢a ha-
kemlik siirecine baslandiktan sonra makale geri ¢ekilemez, bagka yer-
de yaymlanamaz.

16. “Kor hakemlik™ sistemi uyarinca, kapak sayfasi olmayan
makale niishasi hakemlere gonderilir. Yazara yazinin hangi hakeme
gonderildigi konusunda bilgi verilmez. Yazinin yayimlanmasi hakem-
ler tarafindan uygun bulunmadigi takdirde durum yazara bildirilir.
Hakem raporlar1 esash diizeltme iceriyorsa; rapor, hakem adi belirtil-
meksizin yazara gonderilir. Yazar, sadece belirtilen diizeltmeler ¢er-
cevesinde degisiklikler yapabilir. Bu diizeltmeler yazar tarafindan
kabul edilip, islenmesi ve hakemler tarafindan uygun goriilmesi kosu-
luyla makale yayimlanir. Hakemlerin raporlarinin olumsuz olmasi
durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 sayil
Resmi Gazete'de yayimlanan “Kamu Kurum ve Kuruluslarmca Ode-
necek Telif ve Islenme Ucretleri Hakkinda Yonetmelik” cercevesinde
telif ve hakem ftcreti 6denir. Yazilar yayimlanmak tizere kabul edildi-
gi takdirde, elektronik ortamda tam metin olarak yayimlamak da dahil
olmak {izere tiim yayin haklar1 Yargitay Dergisi'ne aittir. Yazarlar telif
haklarim1 Yargitay Dergisi’ne devretmis sayilir. Elektronik yayim i¢in
ayrica telif iicreti 6denmez.

18. Yayimlanan makalenin yazarina {i¢ adet, hakemlere birer
adet dergi gonderilir.



19. Dergide ¢eviri eserlere, Kitap ve karar incelemelerine, mev-
zuat degerlendirmeleri ile bilgilendirici notlara da yer verilir. Bu tiir
yazilar hakeme gonderilmeyip, Yayin Kurulu karar1 ile yayimlanir.

20. Makalenin yayimlanmasi i¢in en az iki hakemin kabulii, ha-
kem raporlar1 arasinda ¢eliski olmasi halinde editoriin goriisii dogrul-
tusunda veya li¢iincii bir hakem raporu alindiktan sonra Yayin Kuru-
lu'nun onay1 gerekir.

21. Makale gelis tarihine gore kayit altina alinarak, sira numara-
s1 verilir.

22. Dergiye yayinlanmak {izere makale gonderen yazar yukari-
daki yayin ilkelerini kabul etmis sayilir.



JOURNAL OF THE COURT OF CASSATION (JCoC)
EDITORIAL PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation
(JCoC) is a quarterly “peer-reviewed” periodical issued in January,
April, July and October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles.
Manuscripts designated for publication through peer-review shall be
indicated as such in the Journal. The Editorial Board shall decide
whether a non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or
submitted for publication elsewhere.

5. Author(s) shall have all liabilities arising from the published
article.

6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or
too long to exceed the limits of the article format.

8. While JCoC’s publication language is essentially Turkish, it
shall accommodate articles in foreign languages as well. The article,
whether in Turkish or in any foreign language, must have a “title” not
exceeding 13 words, an “abstract” of 150 to 350 words, and 5 to 8
“keywords”. The title, abstract and keywords of the article shall be
included in the manuscript in Turkish and English together. Such
information shall be inserted in the beginning of the article in the said
order, and submitted in Turkish or in English along with the
manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated
organization, contact address and telephone, and absolutely, e-mail
address and ORCID ID number in the top cover page added to the
beginning of the manuscript. The article will not be published if s/he
forget/does not write the name of the author and the ORCID ID
number. The manuscript shall be submitted in two copies each in A4
size paper, one having the cover page with author information, the



other with no author information. The manuscript shall be typed in
normal style, justified, Times New Roman 12 font size with 1.5 line
spacing in the main text, and 10 font size, single spaced in the
footnotes; page margins 2,5 cm all around. Bold font should not be
used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking
numbers inserted after punctuation marks in the text. When providing
references in the footnote, only the initial letters of the author’s last
name and given names shall be capitalized. Where a book is
referenced, the referencing shall include the title, place of print, year
of print and referred page of the book in the order herein. Where an
article is referenced, the title of the article shall be quoted in double-
quotation marks. However, it is not necessary to include the place of
print and the date of the work in which the article appeared. Where the
reference source is from the Internet, the following information shall
be furnished in the following order: last name and given names of the
author, article title, Journal title and issue, date of access and website
address. All citations shall mention the author’s last name.

Example of book reference: Yilmaz, Ejder: Hukuk
Muhakemeleri Kanunu Serhi, Ankara 2012, p.28.

Example of article reference: Demir, Mehmet: “Hakime
Hukuki  Sorumlulugu Nedeniyle Acilan Tazminat Davasi1”,

(AUEHFD, Vol VII, No 2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun
Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava
Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi, No 2015/4(64),
accessed on 11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/
2071/21478.pdf.

Example of citation: Yilmaz, p.20.

11. The manuscript should have a “references section” at the
end. It is organized with respect to the alphabetical order of “author’s
surname, first name”.

For example: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012.



Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agilan
Tazminat Davas1”, (AUEHFD, Vol VII, No 2003/3-4, p.805-861).

12. “Contents” and “narrative plan” are not included in the
article.

13. The “Abbreviations Chart” should be placed at the end of
the text.

14. The manuscript submitted for publication shall be
communicated by e-mail to: dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by
authors to the Journal have been checked and submitted “for print as
iS”. Manuscripts that are identified as non-conforming to the scientific
criteria and having more spelling errors than usual shall be returned by
the Editorial Board. Where the manuscript fails to comply with the
editorial principles of the Journal of the Court of Cassation, it shall be
rejected. Rejected manuscripts shall not be returned to the author,
Unless it is allowed by the Editorial Board, the article cannot be
withdrawn and published elsewhere after the refereeing process has
started.

16. Pursuant to the “double blind peer review” system; the copy of
the manuscript without the cover page shall be communicated to the
reviewers. No information on reviewers shall be furnished to the author.
Where the reviewers do not approve the manuscript for publication, this
shall be notified to the author. Where the reviewers’ report calls for major
revision(s), such report shall be communicated to the author without
indicating the identity of reviewers. The author may make changes only
in the context of the requested corrections. The manuscript shall be
published provided that such corrections be accepted, inserted by the
author and approved by the reviewers. Where the reviewers’ report is
negative, no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and
reviewing fees respectively on the basis of the “Regulation on
Copyright and Processing Fees Payable by Public Entities” published
in the Official Gazette of 23 January 2007 issue 26412. Where the
manuscripts are accepted for publication, all publication rights shall be



owned by the Journal of the Court of Cassation including full-text
publication in electronic media. Authors shall be considered to have
transferred their copyright to the Journal. No further royalties shall be
paid for electronic publication.

18. Three copies of the Journal that contains the published
article shall be sent to the author, and one each to the reviewers.

19. The Journal includes translated works, book and decision
reviews, informative notes on legislative reviews as well. Such works
shall not be directed to reviewers; they will be published by a decision
of the Editorial Board.

20. The manuscript requires approval by at least two reviewers
for publication; where the reviewers’ reports fail to concur, the
approval of the Editorial Board shall be required upon the Editor’s
opinion or after obtaining a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of
receipt.

22. Authors who submit manuscripts to the Journal for
publication shall be deemed to have agreed to the editorial principles
herein.
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CLIMATE IMPACTS ON INFRASTRUCTURE
PROJECTS AND RISK ALLOCATION

IKLIMIN ALTYAPI PROJELERI VE
RISK TAHSISI UZERINDEKI ETKILERT

Dr. Serta¢ ORUC™**
Buket KOKSAL ORUC***

Abstract

The impact of climate change on infrastructure assets can be en-
countered during the planning, construction, or operation phases of the
asset’s life cycle. When planning, it is expected to consider climate-
induced risks for infrastructure projects with a relatively long service
life, capital intensity, and a long project execution duration. Simply
avoiding risks that are only apparent is not an effective risk manage-
ment strategy. Moreover, construction projects are under threat of
conflicts, which can be a significant cost during the project lifecycle
due to potential risks. Appropriate risk allocation supports efficiently
managing the construction contracts while minimizing disputes. The
risks that infrastructure projects are exposed to and risk allocations in
the International Federation of Consulting Engineers (FIDIC) Condi-
tions of Contract were briefly discussed in this study. Risk-related

Makalenin Gelis Tarihi : 27/02/2023
Makalenin Kabul Tarihi : 12/07/2023

*  Cankin Karatekin University, Faculty of Engineering, Department of Civil Engi-
neering, 18100 Cankiri, Turkey, Associate Professor,
e-mail: sertacoruc@karatekin.edu.tr.

** Istanbul Medipol University, Graduate School of Engineering and Natural Scien-
ces, Construction Law and Management Program, Istanbul, Turkey, PhD. Candi-
date, e-mail: sertac.oruc@std.medipol.edu.tr.

ORCID: https://orcid.org/0000-0003-2906-0771

“**  Court of Cassation 6th Civil Chamber, Judge,
e-mail: buket.koksal@gmail.com.

ORCID: https://orcid.org/0009-0001-0048-0927



clauses were analyzed in terms of related parties and risk clusters.
Research findings can help to consider construction contracts from a
risk point of view and provide guidance for evaluating the possible
climate change impacts.

Keywords: Climate Change, Infrastructure, Risk, FIDIC, Natu-
ral Risks, Risk Allocation

Oz

Iklim degisikliginin altyap: varliklar1 iizerindeki etkisi ile, varli-
gin yasam dongiisii boyunca planlama, insaat veya isletme asamala-
rinda karsilasilabilir. Nispeten uzun hizmet omriine sahip, sermaye
yogun ve proje yiirlitme siiresi uzun olan altyapi projeleri i¢in iklim
kaynakl1 risklerin dikkate alinmasi beklenmektedir. Etkili risk yoneti-
mi icin, sadece goriinen risklerden kacinmak yeterli degildir. Ayrica,
ingaat projeleri, potansiyel riskler nedeniyle proje yasam dongiisii bo-
yunca yiiksek maliyetlere sebep olabilecek anlagmazliklarin tehdidi
altindadir. Uygun risk tahsisi, anlagmazliklar1 en aza indirirken insaat
sOzlesmesinin verimli bir sekilde yonetilmesini de destekler. Bu ca-
lismada altyap1 projelerinin maruz kaldig: riskler ve Miisavir Miihen-
disler Uluslararas1 Federasyonu (FIDIC) So6zlesme Kosullarinda yer
alan risk tahsisleri kisaca tartisilmistir. Riskle ilgili maddeler; iliskili
taraflar ve risk kiimeleri agisindan analiz edilmistir. Arastirma bulgu-
lar1, ingaat sozlesmelerini risk agisindan ele almaya yardimci olabilir
ve olas1 iklim degisikligi etkilerini dikkatlice degerlendirmek i¢in reh-
berlik saglayabilir.

Anahtar Kelimeler: iklim Degisikligi, Altyap:, Risk, FIDIC,
Dogal Riskler, Risk Paylagimi



COCUGUN SOYADI VE ONERILER
THE SURNAME OF CHILD AND PROPOSALS

Dr. Tugcem SECER”
OZET

Cocugun soyadi, korunmasi gereken bir kisilik hakkidir. Cocu-
gun soyadi, hukukumuzda soybagini diizenleyen hiikiimlerin altinda
diizenlenir. Kimi sistemlerde ise ¢ocugun soybagi velayet hakkina
baglanir. Ancak c¢ocuk hukukundaki gelismeler sonucunda ¢ocuga
iligkin her konuda oldugu gibi soyadi konusunda da pusulanin, ¢cocu-
gun Ustiin yarar1 olmasi gerektigi goriisii kabul edilmelidir. Bu ¢erge-
vede, cocugun soyadi bakimindan klasik diisiinceden ayrilarak yeni
oOnerilerin getirilmesi 6énemlidir. Bu Oneriler getirilirken ¢ocugun so-
yad1 dort farkli bashik altinda incelenebilir. ilk olarak evlilik birligi
icerisinde dogan ¢ocugun soyadi, ikinci olarak evlilik birligi disinda
dogan cocugun soyadi, liciincii olarak yeni tartismalar ¢ercevesinde
evlilik birligi sona erdikten sonra ¢ocugun soyadi ve son olarak anasi
ve babasi belli olmayan ¢ocugun soyadi incelenmeli ve her bir varsa-
yima iliskin yeni diizenlemeler yapilmalidir.

Anahtar Kelimeler; Soyadi, Cocuk, Aile, Soybagi, Velayet
ABSTRACT

The surname of the child is a personal right that should be pro-
tected. In our system the surname of the child is regulated under the
provisions of paternity. On the other hand, in other systems, the child's
paternity is tied to the right of custody. However, because of the de-
velopments in the child rights and law, it should be accepted that the
best interests of the child should be the most important criteria in all

Makalenin Gelis Tarihi : 27/02/2023
Makalenin Kabul Tarihi : 12/07/2023

*  Bagkent Universitesi Ogretim Gorevlisi Dr.,
e-mail: tugcemsahin@baskent.edu.tr.

ORCID: https://orcid.org/0000-0001-7121-1217



matters related to the child's surname. In this context, it is important to
leave the classical thought in terms of the surname of the child and to
introduce new proposals. While making these proposals, the child's
surname can be discussed under four different titles; first, the surname
of the child who born within the marriage, second the surname of the
child of unmarried parents, third within the framework of new discus-
sions the surname of the child after the end of the marriage and finally
the surname of the child whose parents are unknown. These titles
should be discussed, and new regulations should be made regarding
each assumption differently.

Key Words; Surname, Child, Family, Paternity, Custody



ANONIM SIRKETLERDE INTiFA
SENETLERININ HUKUKI NiTELiGi

THE LEGAL CHARACTERISTICS OF JOUISSANCE
SHARES IN INCORPORATED COMPANIES

Ars. Gor. Elif YALCIN SIRAKAYA™

O0Z

Intifa senetleri Tiirk Ticaret Kanunu’nun 502. ve 503. maddele-
rinde diizenlenmistir. TTK’ya gore intifa senetleri; anonim sirket ge-
nel kurulu tarafindan esas sdzlesme uyarinca veya esas sdzlesmeyi
degistirerek bedeli kanuna uygun olarak yok edilen paylarin sahipleri,
alacaklilar veya bunlara benzer bir sebeple sirketle ilgili olanlar lehine
cikarilan menkul kiymet niteligindeki emre veya hamiline yazili senet-
lerdir. Kuruculara da dagitilabilir kdirdan TTK m. 519/1’de yazili ye-
dek akge ile pay sahipleri i¢in yilizde bes kar payr ayrildiktan sonra
kalanin en ¢ok onda biri intifa senetleri baglaminda 6denebilir (TTK
m. 348). Goriildigi lzere intifa senedi sahiplerine yalnizca sirket
kérina, tasfiye sonucunda kalan tutara katilma ve yeni pay alma hakki
taninabilir. TTK m. 503°te intifa senedi sahiplerine pay sahipligi hak-
lar1 verilemeyecegi belirtilmistir. Oysaki kanun koyucu tarafindan
sayilan haklar, pay sahiplerine 6zgii mali nitelikteki haklardir. Bu yiiz-
den intifa senetlerinin hukuki niteligi tartismalidir. Calismamiz kap-
saminda ilk olarak bu senetlerin verilis amaci1 ve benzer menkul kiy-
metlerden ayrilan noktalarina deginilecektir. Daha sonra intifa senetle-
rinin ve bu senetlerin temsil ettigi haklarin hukuki niteligine dair dokt-
rindeki farkli goriislere yer verilerek, intifa senedi sahipleri ile sirket
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arasindaki hukuki iligkinin nitelendirilmesine yonelik tespitlerde bulu-
nulacaktir.

Anahtar Kelimeler: Intifa senetleri, kurucu intifa senetleri, kar
pay1 hakki, tasfiye payina katilma hakki, yeni pay alma hakk1

ABSTRACT

Jouissance Shares were established in sections 502-503 of The
Turkish Commercial Code (TCC). According to this code, Jouissance
shares are defined as promissory or bearer bonds made in favor of
those involved in the company produced for creditors or other similar
reasons either upon primary contracts signed in accordance with the
general assembly of an anonymous corporation or in accordance with
the owners of shares removed through modifications to the prime con-
tract made in compliance with the expenditure law. After 5% of the
provisions gathered from profits open to also be distributed to the
founders as outlined by TCC s. 519/1 have been seperated from the
total, a tenth of the remainder is paid in accordance to the jouissance
shares (TCC s. 348). As one can see, holders of jouissance shares can
only be granted the rights to the company dividend, the remaining
total after liquidation, and the ability to obtain new shares. TCC s. 503
further specifies that shareholder rights will not be granted to those
who hold jouissance shares. However, rights that are considered to be
granted by legislators hold fiscal characteristics unique to sharehold-
ers. For this reason, the legal characteristics of jouissance shares are
debated. As part of our study, the purpose of these shares will first be
investigated alongside the as well as the points in which they differ
from similar securities. Afterwards, by giving room for doctrine hold-
ing differing opinions on the legal characteristics of jouissance shares
and the rights represented by said shares, observations about the legal
relationship between the holders of jouissance shares and companies
will be made with the goal of legally characterizing said relationship.

Keywords: jouissance shares, founder’s jouissance shares, divi-
dend rights, rights to join liquidation profits, rights to obtain new shares



TANZIMAT DONEMINDEKI TURK HUKUKUNDA
OLUM CEZASINA GENEL BiR BAKIS

AN OVERVIEW OF THE CAPITAL PUNISHMENT IN TANZI-
MAT PERIOD TURKISH LAW

Dr. (lur.) HASAN DURSUN*
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Tanzimat Donemi, 1839 yilinda Giilhane Hatti Hiimayununun
okunmastyla baglamis ve 1918 yilinda Osmanlinin fiilen son buldugu
Mondros Miitarekesine kadar stirmiistiir. Bu donemde 6liim cezasi baki-
mindan Islam ceza hukuku hiikiimleri yiiriirliikte bulundugu gibi Fransa
ornek alinarak yapilan laik ceza kanunlarma da s6z konusu ceza hakkinda
hiikiimler konulmustur. Boylelikle hukuk yasaminda bir ikilik goriilmiis-
tir. Bunun gibi mahkeme teskilatt bakimindan da bir ikilik yasanmis,
Islam ceza hukukunu uygulama gérevi “ser’i” (dini) mahkemelere veri-
lirken, laik kanunlar1 uygulama gorevi nizamiye mahkemelerine veril-
mistir. Kisacasi, Tanzimat Déneminde biri dini hukuk, digeri ise laik
hukuk olmak {izere hukukun iki temel kaynagi olmustur. Ancak 6liim
cezas1 bakimindan gerek dini hukukun gerekse laik hukukun gereklerine
uyulmamustir. Ciinkii Islam hukukunun tek kaynagi olan Kur’an’da yal-
nizca kasith cinayet ve eskiyalik fiilleri i¢in 6liim cezas1 ongoriiliirken
Tanzimat Déneminde bile Islam’da miirtetlik igin 6liim cezasmin 6ngd-
riildiigli zannedilmis, miirtede 6liim cezasinin kaldirilmasi konusu birgok
uluslararasi soruna yol agmustir. Laik hukuk ise 6liim cezasi gerektiren
fiillerin sinirlandirilarak veya bu cezanin kaldirlarak kisi hak ve 6zgiir-
likklerinin garanti altina alinmasim isterken o donemin Fransiz otoriter
rejiminin kanunlar1 Ornek almarak yapilan ceza kanunlarmda devlete
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kars1 iglenen ¢ogu suglarda 6liim cezas1 Ongdriilmiistiir. Boylelikle Tan-
zimat Doneminde yapilan ceza kanunlar1 baskici ve ozellikle padisahi
koruyucu nitelikte hiikiimlere yer verdiginden ayricalik¢t bir nitelik tagi-
mistir. Bazilarmin ileri stirdiigii, Tanzimat Doneminin temellerinin IlI.
Selim ve II. Mahmut’a dayandigi savinin isabetsiz oldugu, bu padisahla-
rin da kendilerinden 6nceki padisahlar gibi otoriter ve baskici olduklar
ortaya ¢ikmustir. Biitiin olumsuzluklarina karsin Tanzimat Dénemi 6liim
cezasinin siirlandirilmast ve bu cezanin uygulanmasindaki keyfiligin
azaltilmas1 bakimindan 6nemli bir adim olmustur. Zira bu dénemden
once Osmanli padisahlarinin sinirsiz, mutlak ve keyfi yetkilerle 6lim
cezasi verebilecegi anlayisi kabul edilmistir.

Anahtar Kelimeler: Oliim Cezasi, Sened-i Ittifak, Giilhane
Hatti Hiimayunu, Islahat Fermani, 1876 Anayasasi, III. Selim, IL
Mahmut, Mustafa Resit Pasa.

ABSTRACT

The Tanzimat Period started with the issuing of the “Giilhane
Hatt1 Serif” (Supreme Edict of the Rosehouse) in 1839 and lasted until
the Armistice of Mudros in 1918, when the Ottoman Empire de facto
come to an end. In that period, the provisions of the Islamic criminal law
were in force in terms of the death penalty, and secular penal laws made
by taking France as an example were also included in the provisions
regarding the aforementioned punishment. Thus a duality was seen in
the legal life. Likewise, there was a duality in terms of the court organi-
zation, the task of applying islamic criminal law was given to the “Sha-
ri’a” (religious) courts, while the task of applying the secular laws was
given to the nizamiye courts. In short, there were two main sources of
the law in the Tanzimat Period, one being religious law and the other
secular law. However, the requirements of both religious and secular law
were not compiled with in terms of the death penalty. Inasmuch as while
the only source of Islamic law, the Qur’an, stipulates the death penalty
for intentional murder and banditry, even in the Tanzimat Period, it is
thought in Islam the death penalty was foreseen for apostasy, and the
abolition of the death penalty for the apostate caused many international
problems. While secular law wanted to guarantee individual rights and
freedoms by limiting or abolishing the death penalty, death penalty was



envisaged for most crimes against the state in the penal codes based on
the laws of the French authoritarian regime of that period. Thus, the pe-
nal laws made in the Tanzimat Period had an oppressive and as they
included especially protective provisions for the sultan, privileged char-
acter. It has been revealed that the argument made by some that the
foundations of the Tanzimat Period were based on X was inaccurate and
that these sultans were authoritarian and oppressive like the sultans be-
fore them. Despite all its negativities, the Tanzimat Period was an im-
portant step in limiting the death penalty and reducing the arbitrariness
in its implementation. Inasmuch as before that period, the understanding
that the Ottoman sultans could impose the death penalty with unlimited,
absolute and arbitrary powers was accepted.

Keywords: The Death Penalty, Charter of Alliance (Sened-i
Ittifak), The Giilhane Hatt1 Serif (Supreme Edict of the Rosehouse),
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