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YARGITAY DERGISi YAYIN iLKELERI

1. 1975 yilinda yayin hayatina baslayan Yargitay Dergisi (YD),
“Hakemli Dergi” statiisiinde ii¢ ayda bir olmak iizere Ocak, Nisan,
Temmuz ve Ekim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer verilir.
Hakemli olarak yayinlanmasina karar verilen makalelerin hakemli
oldugu dergide ayrica gosterilir. Hakemsiz makalenin yayimlanip
yayinlanmayacagina Yayin Kurulu karar verir.

3. Derginin amaci; hukuki konularda bilimsel ¢alismalar
yayimlamaktir.

4. Yazilarin; 6zgilin, baska bir yerde yayimlanmamis veya
yayimlanmak tizere gonderilmemis olmasi gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirlii sorumluluk
yazara aittir.

6. Makale, bilgisayar ortaminda Microsoft Word programinda
yazilir.

7. Makale, bilimsel bir ¢aligma niteligini tasiyamayacak olcilide
kisa ya da makale formatinin sinirlarini1 asacak sekilde uzun olmamalidir.

8. Derginin yaz1 dili esas olarak Tiirk¢e olmakla birlikte, dergide
yabanci dilde yazilara da yer verilir. Yazi, Tiirkce veya yabanci
dillerden herhangi birinde yazilmis olsa dahi 13 kelimeyi agsmayan
“baglik”, 150-350 kelime arasi “6z (abstract)” ve 5-8 kelime arasi
“anahtar kelimelerin (keywords)” bulunmasi gerekir. Makalenin adi,
“6z”1, anahtar kelimeleri, keywords ve abstract bilgileri Tiirkge ve
Ingilizce olarak makale ile birlikte yer alir. Bu bilgiler sirasiyla
yazinin basina eklenip, Tiirke veya Ingilizce olarak yazarlar
tarafindan makale ile birlikte gonderilir.

9. Yazar, ad1 ve soyadini, unvanini, gérev yaptig1 kurumu, iletigim
adresini, telefonu ile mutlaka e-mail adresi ve ORC kimlik numarasin
(ORCID) c¢alismasinin bagina ekleyecegi list kapak sayfasi ile birlikte
bildirmelidir. Makaleyi gonderen yazarin ismini ve ORC kimlik
numarasint  (ORCID) yazmamasi/unutmast durumunda makalesi
yayimlanmayacaktir. Makale, A4 boyutunda birinde yazara iligkin



bilgileri iceren kapak sayfasi bulunan, digerinde bulunmayan iki niisha
halinde gonderilir. Yazi, ana metinde 1,5 satir aralifi ile 12 punto;
dipnotlarda tek satir aralig1 ile 10 punto kullanilarak Times New Roman,
normal stil karakterinde yazilmali, metin iki yana yaslanmali, sayfanin
tim kenarlarinda 2,5 cm bosluk birakilmalidir. Baslik ve alt basliklar
disinda koyu (bold) yazi karakteri kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralari noktalama
isaretlerinden sonra kullanilir. Dipnotta kaynak verilirken yazarin soyadi
ve adinin sadece bas harfleri biiylik olur. Verilen kaynak kitap ise kitabin
ad1, kitabin basildig1 yer, basim yili ve atif yapilan sayfa numarasi sirasi
ile verilir. Verilen kaynagin makale olmasi halinde ayrica, makale adi ¢ift
tirnak igine alinir. Ancak makalenin yer aldigi eserin basim yeri ve
tarihinin yazilmasi gerekmez. Verilen kaynak internet dokiimani ise
makale yazarinin soyadi, adi, makale ad1, dergi adi ve sayisi, hangi tarihte
ve hangi siteden erisildigi bilgilerine siras1 ile yer verilir. Tim
gondermeler yazarm soyadi yazilarak yapilir.

Kitap i¢in 6rnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012, s.28.

Makale i¢in ornek: Demir, Mehmet: “Héakime Hukuki
Sorumlulugu Nedeniyle Agilan Tazminat Davas1”, (AUEHFD,
C.VII, S. 2003/3-4, 5.805-861), 5.826.

Internetten alinan dokiiman icin 6rnek: Albayrak, Hakan:
Tasarrufun Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel
Dava Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi,
S.2015/4(64), 11.03.2016 tarihinde http://dergiler.ankara.edu.tr/
dergiler/38/2071 /21478.pdf adresinden erisildi.

Gonderme ornek: Yilmaz, s.20.

11. Makale sonunda “kaynak¢a” bulunmalidir. Kaynakga; metin
icindeki ilk (tam) atiflar, “yazarin soyadi, adi” seklindeki alfabetik
diizene uyularak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi,
Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle
Acilan Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, 5.805-861).



12. Makalede “anlatim plani”na veya “i¢indekiler’e yer verilmez.

13. Makalede yer alan kisaltmalara iliskin cetvel metnin
sonunda yer almalidir.

14. Makale yayimlanmak tizere dergi@yargitay.gov.tr adresine
e-posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarinin denetimini
yapmis olduklar1 ve bu haliyle “basila” verdikleri kabul edilir.
Bilimsellik Olgiitlerine uyulmadigt ve olaganin iizerinde yazim
yanlislarinin tespit edildigi yazilar, Yaymn Kurulu tarafindan geri
cevrilir. Makale, Yargitay Dergisi yaymn ilkelerine uygun degilse
reddedilir. Reddedilen yazilar yazarma iade edilmez. Yayin
Kurulunun izni olmadik¢a hakemlik siirecine baslandiktan sonra
makale geri ¢ekilemez, bagka yerde yaymlanamaz.

16. “Kor hakemlik™ sistemi uyarinca, kapak sayfasi olmayan
makale niishasi hakemlere gonderilir. Yazara yazinin hangi hakeme
gonderildigi konusunda bilgi verilmez. Yazinin yayimlanmasi
hakemler tarafindan uygun bulunmadigi takdirde durum yazara
bildirilir. Hakem raporlar1 esasli diizeltme igeriyorsa; rapor, hakem adi
belirtilmeksizin yazara gonderilir. Yazar, sadece belirtilen diizeltmeler
cercevesinde degisiklikler yapabilir. Bu diizeltmeler yazar tarafindan
kabul edilip, islenmesi ve hakemler tarafindan uygun goriilmesi
kosuluyla makale yayimlanir. Hakemlerin raporlarinin olumsuz
olmas1 durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 sayil
Resmi Gazete'de yayimlanan “Kamu Kurum ve Kuruluslarinca
Odenecek Telif ve Islenme Ucretleri Hakkinda Yonetmelik”
cergevesinde telif ve hakem tcreti 6denir. Yazilar yayimlanmak iizere
kabul edildigi takdirde, elektronik ortamda tam metin olarak
yayimlamak da dahil olmak iizere tiim yayin haklar1 Yargitay
Dergisi'ne aittir. Yazarlar telif haklarin1 Yargitay Dergisi’ne devretmis
sayilir. Elektronik yayim i¢in ayrica telif licreti 6denmez.

18. Yayimlanan makalenin yazarina {i¢ adet, hakemlere birer
adet dergi gonderilir.



19. Dergide g¢eviri eserlere, kitap ve karar incelemelerine,
mevzuat degerlendirmeleri ile bilgilendirici notlara da yer verilir. Bu
tiir yazilar hakeme gonderilmeyip, Yayin Kurulu karari ile yayimlanir.

20. Makalenin yayimlanmasi icin en az iki hakemin kabuli,
hakem raporlar1 arasinda ¢eliski olmasi halinde editoriin goriisii
dogrultusunda veya ii¢lincii bir hakem raporu alindiktan sonra Yayin
Kurulunun onay1 gerekir.

21. Makale gelis tarihine gore kayit altina alinarak sira numarasi
verilir.

22. Dergiye yaymnlanmak {izere makale gonderen yazar
yukaridaki yayin ilkelerini kabul etmis sayilir.



JOURNAL OF THE COURT OF CASSATION (JCoC)
EDITORIAL PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation
(JCoC) is a quarterly “peer-reviewed” periodical issued in January,
April, July and October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles.
Manuscripts designated for publication through peer-review shall be
indicated as such in the Journal. The Editorial Board shall decide
whether a non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or
submitted for publication elsewhere.

5. Author(s) shall have all liabilities arising from the published
article.

6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or
too long to exceed the limits of the article format.

8. While JCoC’s publication language is essentially Turkish, it
shall accommodate articles in foreign languages as well. The article,
whether in Turkish or in any foreign language, must have a “title” not
exceeding 13 words, an “abstract” of 150 to 350 words, and 5 to 8
“keywords”. The title, abstract and keywords of the article shall be
included in the manuscript in Turkish and English together. Such
information shall be inserted in the beginning of the article in the said
order, and submitted in Turkish or in English along with the
manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated
organization, contact address and telephone, and absolutely, e-mail
address and ORCID ID number in the top cover page added to the
beginning of the manuscript. The article will not be published if s/he
forget/does not write the name of the author and the ORCID ID
number. The manuscript shall be submitted in two copies each in A4
size paper, one having the cover page with author information, the



other with no author information. The manuscript shall be typed in
normal style, justified, Times New Roman 12 font size with 1.5 line
spacing in the main text, and 10 font size, single spaced in the
footnotes; page margins 2,5 cm all around. Bold font should not be
used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking
numbers inserted after punctuation marks in the text. When providing
references in the footnote, only the initial letters of the author’s last
name and given names shall be capitalized. Where a book is
referenced, the referencing shall include the title, place of print, year
of print and referred page of the book in the order herein. Where an
article is referenced, the title of the article shall be quoted in double-
quotation marks. However, it is not necessary to include the place of
print and the date of the work in which the article appeared. Where the
reference source is from the Internet, the following information shall
be furnished in the following order: last name and given names of the
author, article title, Journal title and issue, date of access and website
address. All citations shall mention the author’s last name.

Example of book reference: Yilmaz, Ejder: Hukuk
Muhakemeleri Kanunu Serhi, Ankara 2012, p.28.

Example of article reference: Demir, Mehmet: “Hakime
Hukuki  Sorumlulugu Nedeniyle Acilan Tazminat Davas1”,

(AUEHFD, Vol VII, No 2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun
Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava
Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi, No 2015/4(64),
accessed on 11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/
2071/21478.pdf.

Example of citation: Yilmaz, p.20.

11. The manuscript should have a “references section” at the
end. It is organized with respect to the alphabetical order of “author’s
surname, first name”.

For example: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012.



Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agilan
Tazminat Davas1”, (AUEHFD, Vol VII, No 2003/3-4, p.805-861).

12. “Contents” and “narrative plan” are not included in the
article.

13. The “Abbreviations Chart” should be placed at the end of
the text.

14. The manuscript submitted for publication shall be
communicated by e-mail to: dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by
authors to the Journal have been checked and submitted “for print as
is”. Manuscripts that are identified as non-conforming to the scientific
criteria and having more spelling errors than usual shall be returned by
the Editorial Board. Where the manuscript fails to comply with the
editorial principles of the Journal of the Court of Cassation, it shall be
rejected. Rejected manuscripts shall not be returned to the author,
Unless it is allowed by the Editorial Board, the article cannot be
withdrawn and published elsewhere after the refereeing process has
started.

16. Pursuant to the “double blind peer review” system; the copy of
the manuscript without the cover page shall be communicated to the
reviewers. No information on reviewers shall be furnished to the author.
Where the reviewers do not approve the manuscript for publication, this
shall be notified to the author. Where the reviewers’ report calls for major
revision(s), such report shall be communicated to the author without
indicating the identity of reviewers. The author may make changes only
in the context of the requested corrections. The manuscript shall be
published provided that such corrections be accepted, inserted by the
author and approved by the reviewers. Where the reviewers’ report is
negative, no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and
reviewing fees respectively on the basis of the “Regulation on
Copyright and Processing Fees Payable by Public Entities” published
in the Official Gazette of 23 January 2007 issue 26412. Where the
manuscripts are accepted for publication, all publication rights shall be



owned by the Journal of the Court of Cassation including full-text
publication in electronic media. Authors shall be considered to have
transferred their copyright to the Journal. No further royalties shall be
paid for electronic publication.

18. Three copies of the Journal that contains the published
article shall be sent to the author, and one each to the reviewers.

19. The Journal includes translated works, book and decision
reviews, informative notes on legislative reviews as well. Such works
shall not be directed to reviewers; they will be published by a decision
of the Editorial Board.

20. The manuscript requires approval by at least two reviewers
for publication; where the reviewers’ reports fail to concur, the
approval of the Editorial Board shall be required upon the Editor’s
opinion or after obtaining a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of
receipt.

22. Authors who submit manuscripts to the Journal for
publication shall be deemed to have agreed to the editorial principles
herein.
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MIiRAS VE MULKIYET HAKLARI KAPSAMINDA
ALTSOYUN TAMAMININ MiRASI REDDETMESI
HALINDE SAG KALAN ESIN MiRASCILIGI
UZERINE BiR INCELEME

AN INVESTIGATION ON THE INHERITANCE OF
REJECTION OF THE SURVIVING SPOUSE IN CASE
OF THE ALL SUBFAMILY REJECTING THE
INHERITANCE WITHIN THE SCOPE OF IHNERITANCE AND
PPOPERTY RIGHTS

Doc. Dr. Ahmet Cahit TYILIKLI*
Mecit DEMIR**

oz

Tiirk Medeni Kanunu’nun 613. maddesindeki altsoyun tamami-
nin mirasi reddetmesi halinde miras hisselerinin tamaminin sag kalan
ese intikal edip esin yegane mirasci olacagina iliskin pozitif maddi
hukuk kurali, gerek miras hukukunun temel ilkelerinden olan kiilli
halefiyet ilkesine, gerckse mirasi reddeden kisilerin muristen 6nce
Olmiis gibi her derecede altsoyu ile temsil edilecegine dair temel kura-
la ve Anayasa’da gilivence altina alinan miras ve miilkiyet haklarina
acikca aykir bir diizenlemedir. Bunun yaninda, kanun koyucu TMK.
m. 612°de en yakin biitiin miras¢ilarin tamanu tarafindan mirasin red-
dedilmesi halinde mirasin iflas hiikiimlerine gore tasfiye edilecegini
ongdrmesine karsin TMK’nin 613. maddesinin birinci ciimlesi geregi

Makalenin Gelis Tarihi : 03/09/2023
Makalenin Kabul Tarihi : 08/02/2024

*  Kiigiikgekmece 11. Asliye Hukuk Mahkemesi Hakimi,
e-mail: aciyilikli@hotmail.com
ORCID: https://orcid.org/0000-0002-8858-2580
Kiiciikgekmece 5. Asliye Hukuk Mahkemesi Hakimi — TUHF SBE Ozel Hukuk

Doktora Ogrencisi,
e-mail: mecitdemir03@hotmail.com

ORCID: https://orcid.org/0009-0009-9884-3527



altsoyun tamaminin mirasi reddetmesi halinde sag kalan esi tek miras-
¢1 olarak kabul etmektedir.

Kanunun gerekgesinde, birinci climledeki altsoyun tamaminin
miras1 reddetmesi durumunda ikinci ziimreye nazaran esin, murise
daha yakin oldugu ve dolayisiyla mirasin tamaminin ona kalmasi ge-
rektigine iliskin gerekce; en yakin biitiin mirasgilarin mirasi reddetme-
si halinde terekenin resmi tasfiyeye tabi tutulmasi gerektigine iliskin
gerekgeyle de ortlismemektedir. Zira kanun koyucunun bu ihtimalde
en yakin biitlin mirascilarin miras1 reddetme saikini terekenin borca
batik olmasina bagladigi ve dolayisiyla borca batik bir terekenin de
hicbir miras¢1 tarafindan kabul edilmeyecegine iliskin miilahazasi
TMK. m. 613°teki gerekce ile acik bir sekilde c¢elismektedir. Mirasin
reddi i¢in muhakkak terekenin borca batik olmasi gibi bir saikin bu-
lunmayacagi, mirast reddeden miras¢i veya mirasg¢ilarin baska saikler-
le de hareket edebilecekleri unutulmamalidir. Mevcut kanuni diizen-
leme ile murisin kardesi mirast reddettiginde murisin yegenleri miras
hakki elde ederken; murisin 6liimii aninda hayatta bulunan altsoyunun
tamami mirasi reddettiginde ise murisin torunlar1 higbir sekilde miras
hakki elde edememektedirler. Caligmanin meydana getirilmesinde
yukarida verdigimiz 6rnekte oldugu gibi bir takim haksiz hukuki neti-
celerin tespiti esas alinmistir. S6zii edilen durumlar, kanun hiikmiiniin,
adalet diislincesine uygun diismedigini ortaya koyar niteliktedir.

Dolayisiyla TMK’nin 613. maddesindeki altsoyun tamaminin
miras1 reddetmesi hélinde biitiin miras1 sag kalan ese veren diizenleme
bu yoniiyle Anayasa’nin 35. maddesine dogrudan ve agikga aykiri
olup mevcut hiikiim, miras1 reddeden altsoyun her derecede temsil
edilecegi diger altsoyun miras hakkini ihlal etmek anlamina gelecek-
tir. Bu sebeple, TMK 613. maddesinin biitiinii ile TMK’dan ¢ikarilma-
st ya da torunlarin ve onlarin ¢ocuklarinin miras haklarinin ihlaline yol
acmayacak sekilde yeniden diizenlenmesi yahut somut norm denetimi
yolu ile calismaya konu hukuki sorununun ortadan kaldirilmasinin
uygun olacag degerlendirilmektedir.

Bu calisma ile TMK m. 613’{in, Anayasa’da diizenlenen miras
ve miilkiyet haklarina hangi yonleriyle ve ne tiir sebepler ile uygun
diismedigi hususu, TMK 611, 612 ve 614. maddelerindeki hiikiimler



ve bu hiikiimlerin kapsam ve cergeveleri ile diizenlenis amaglar1 naza-
ra alinarak izah edilmeye gayret edilecektir.

Anahtar Kelimeler: Mirasin reddi, kiilli halefiyet, altsoy, esin
miras¢iligl, miras ve miilkiyet hakki.



BORCLUNUN BARTER SiISTEMINDEKIi HAK VE
ALACAKLARININ HACZi

IMPOUNDMENT OF THE DEPT'S RIGHT AND
RECEIVABLES IN THE BARTER SYSTEM

Dr. Siileyman TOPAK*

OZET

Ticari iligkileri olumsuz etkileyen nakit sikintist ve ekonomik
kriz, farkli ¢6ziim yoOntemlerinin ortaya ¢ikmasina sebep olmustur.
Barter sistemi de nakde ihtiyag duyulmadan siirekliligi saglamaya
yonelik farkli bir 6deme yontemi olarak kabul edilmis ve diinya ¢a-
pinda uygulanmaya baglamistir. Parasiz ticaret anlayisinin hakim ol-
dugu barter sistemi, kendine 06zgii yapiya ve kurallara sahiptir. Bu
sistem igerisinde gerceklesen hukuki islemlerde resmi para kullanil-
mamakla birlikte sisteme 6zgii bir deger ve 6deme araci olarak barter
parast uygulamasi mevcuttur. Bu yoniiyle barter sisteminde olusan
alacaklar, nakit karsilig1 olmasa da haczi kabil bir malvarligr degeri
olusturmaktadir. Bu calismada bor¢lunun barter sisteminde bulunan
hak ve alacaklarmin haczi, icra hukuku hiikiimleri geregi farkli yonle-
riyle incelenmeye calisilmistir.

Anahtar Kelimeler: Barter Sistemi, Ugiincii Kisilerdeki Hak ve
Alacaklar, Barter Parasi, Barter Hesab1, Haciz.

ABSTRACT

The cash shortage and the economic crisis, which adversely af-
fected commercial relations, led to the emergence of different solution
methods. The barter system has also been accepted as a different pay-
ment method to ensure continuity without the need for cash and has
started to be implemented worldwide. The barter system, which is domi-
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nated by the understanding of free trade, has its own structure and rules.
Although official money is not used in legal transactions within this sys-
tem, there is a barter money application as a system-specific value and
payment tool. In this respect, the receivables formed in the barter system
constitute an asset value that can be seized, even if they are not cash
equivalents. In this study, the seizure of the debtor's rights and receiva-
bles in the barter system has been tried to be examined from different
aspects in accordance with the provisions of the enforcement law.

Keywords : The Barter System, Rights and Claims of Third
Parties, Barter Money, Barter Account, Impoundment



KARAR iNCELEMESI: BILGI ALMA iLE
KENDILiGINDEN YAPILAN ACIKLAMALARIN
CEZA MUHAKEMESINDE DELIL DEGERI

CASE STUDY: THE VALUE OF DEBRIEFING AND
SPONTANEOUS STATEMENT AS EVIDENCE IN THE
CRIMINAL PROCEEDINGS

Dr. Dogan GEDIK*

OZET:

Sorusturmaya yon verilmesi ve delillerin toplanmasi bakimindan
oluk¢a 6nemli olmasinin yani sira ayn1 zamanda savunma araci da ol-
masi itibariyle “ifade alma” islemi, 5271 Sayili CMK ve ilgili Yonet-
meliklerde siki kurallara baglanmistir. Su¢ haberini alir almaz savcinin
talimatiyla arastirma faaliyetine baslayan kollugun, heniiz su¢ siiphesi
yoneltilmeyen diger kisileri dinlemesi “bilgi alma” olarak tanimlanmak-
ta ve bilgi alma da kendine 6zgii yapisi olan bir arastirma ve bilgi top-
lama faaliyeti olarak kabul edildiginden, ifade almadan farkli olarak
herhangi bir kurala bagli olmaksizin yerine getirilmektedir. Ayni sekil-
de kisilerin kendiliginden kolluk gorevlilerine basvurarak yaptiklar
iradi aciklamalar da ifade alma kapsaminda degerlendirilmemektedir.

Teknik birer kavram olan “ifade alma” ile herhangi bir kurala
bagli olmaksizin icra edilen “bilgi alma” ve “kendiliginden yapilan
aciklamalar’in sinirini teorik olarak ¢izmek daha kolay olmak birlikte
uygulama i¢in ayni seyleri miimkiin gériinmemektedir. Kollugun hu-
kukun ¢izdigi simir dahilinde hareket edip etmedigi ve dolayisiyla ya-
pilan islemin hukuka uygun olup olmadig1 konusunda, somut olaymn
ozellikleri dikkate alinarak bir degerlendirme yapmak gerekmektedir.
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Bu ¢alismada inceleme konusu 22.12.2022 tarih ve 2022/388-
2022/824 sayil1 Yargitay Ceza Genel Kurulu kararina konu olayda,
sami@in olaym hemen ardindan jandarma gorevlilerine verdigi
22.11.2009 tarihli tutanaga konu beyanlarin hukuki niteliginin ne ol-
dugu ve hukuka uygun delil olarak kabul edilip hiikkme esas alinip
alimmayacagi lizerinde durulacaktir.

ANAHTAR KELIMELER:

Ifade Alma, Bilgi Alma, Kendiliginden Yapilan Aciklamalar,
Hukuka Aykirt Delil.

ABSTRACT:

In addition to having considerable importance in terms of navi-
gating the investigation and obtaining evidence, also defined as a de-
fense mechanism, “taking statement" is bound by strict rules in the
Turkish Criminal Procedure Code No. 5271. “Debriefing” is defined
as when the officers of the security forces start their research activity
as soon as they receive the news of a crime with the instruction of the
public prosecutor, listen to other people who have not been accused of
any crime yet, and for the reason that the debriefing is accepted as a
unique structured research and an activity with obtaining information,
It fulfills without any rules apply, different than the statements appli-
cation. In the same way, the spontaneous statement of will is not eval-
uated in terms of taking a statement"

Defining the borders of “taking statement" with “the debriefing”’
fulfilled with no bound rules and spontaneous statements which are
technical terms seems easy in theory. However, Practically the borders
are not as clear as in theory. It is necessary to make an assessment by
taking into account the aspects of concentrated cases in terms of wheth-
er the officers of the security forces act within the boundary drawn by
the law and therefore whether the action is taken legally.

In this study, The statements made immediately by the accused
to the officers of the gendarmery after the crime occurred in the
minutes dated 22.11.2009 of The case subject to the decision dated
22.12.2022 and No. 2022/388-2022/824 of the Supreme Court As-
sembly of Criminal Chambers will be examined according to their



legal definition and if these shall be accepted as legal evidence to be-
come a basis of judgment.

KEYWORDS: Taking Statement, Debriefing, Spontaneous
Statement, Illegal Evidence



YARGITAY KARARLARI ISIGINDA YAPI
KOOPERATIFLERINDE ORTAK ALANLARLA
ILGILIi PROBLEMLER VE DEGERLENDIRMELER

PROBLEMS CONCERNING SHARED AREAS IN
CONSTRUCTION COOPERATIVES AND THEIR EVALUATION
IN THE LIGHT OF THE VERDICTS OF THE COURT
OF CASSATION

Dr. Emre KALENDER*
Av. Furkan YUKSEL*

oz
Yap1 kooperatifleri tarafindan insa edilen konut veya igyerleri,
kooperatif ortaklarina dagitilir. Bu dagitim sonrasinda kooperatifin
miilkiyetinde konut veya isyeri kalabilir. Ayrica herkesin kullanimina
acik olan spor salonu, ylizme havuzu gibi ortak kisimlar da kooperatif
miilkiyetinde kalabilir. Uygulamada ortak alanlarla ilgili olarak bir¢ok
problem bulunmaktadir. Mesela ortak alanlar iizerindeki yetkinin kime
ait oldugu, ortak alanlarmn yiikleniciye veya bedelini 6deyen kooperatif
ortagina tahsis edilip edilemeyecegi, ortak alanlarla ilgili uyusmazlik-
larda gorevli mahkemenin neresi olacagi bu problemlerden bazilaridir.
Ayrica amacini gerceklestiren ve konut ya da isyerlerini ortaklarina
dagitan bir yap1 kooperatifinin isletme kooperatifine donlismesinde de
baz1 problemlerle karsilasilmaktadir. Zira tasfiye edilen yap1 kooperatifi
ortaklarinin ayni1 zamanda isletme kooperatifine ortak olmamasi duru-
munda ikili bir yap1 ortaya ¢ikmaktadir. Gergekten de bir yanda kat
miilkiyeti hukukuna gore olusturulan kat malikleri kurulu ile diger yan-
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da isletme kooperatifi bulunmaktadir. Yukarida ifade edilen problemle-
rin ¢oziimiinde Yargitay’in yaklagiminin sistematik olarak incelenmesi,
sorunlarin ¢6zlimii noktasinda getirilecek Oneriler ve tartigmalar koope-
ratifler hukuku alaniyla ilgilenenler agisindan faydali olacaktir.

Anahtar Kelimleler: Kooperatif, yap1 kooperatifi, ortak alan,
kooperatiflerde ortak alan, ortak alanlarin kullanimi

ABSTRACT

The housings or workplaces constructed by the construction co-
operative organizations are distributed to the shareholders of the coop-
erative organizations. The cooperative may still possess some housings
or workplaces following the completion of this distribution. In addition,
shared areas such as sports center and swimming pool which are open
for the use of everybody may remain under the proprietary of the coop-
erative organization. There are many problems concerning the shared
areas in practice. Some of them are the question of who holds the au-
thority on the shared areas, whether the shared area can be allocated to
the contractor or the shareholder of the cooperative paying its price, and
the competent court in case of dispute. Furthermore, when a cooperative
organization which completes its mission and distributes the housings
and workplaces to its shareholders is turned into an operation coopera-
tive, some problems may occur. For example, in a case wherein the
shareholders of a liquidated construction cooperative are not also share-
holders of a business operation cooperative at the same time, an organi-
zation with double structure is seen. Indeed, on one hand, there is a
board of condominium owners which was established according to the
property ownership law, and there is a business operation cooperative,
on the other hand. An analysis of the approach of the Court of Cassation
towards this issue, recommendations for the solution of the problem and
discussion would be enlightening for the solution of the problem, for
those interested in the law of cooperatives.

Key Words: Cooperative, construction cooperative, shared are-
as, shared areas in cooperatives, use of shared areas in cooperatives



MIRASTA RET HAKKININ DUSMESI
LOSS OF THE RIGHT TO REFUSE INHERITANCE
Av. Mustafa ONCULOKUR*

(074

Hukukumuzda mirasg¢ilar i¢in mirasbirakanin mirasini ret hakki
taninmistir. Bu haktan yararlanma imkani yasa uyarinca yasal ve iradi
mirascilara verilmistir. Bu mirasgilar yasada belirtilen usul ve esaslara
uyarak mirasm reddine yonelik islemler yapabilirler. Ote yandan mi-
rasbirakanin vefati neticesinde mirasin reddine iligkin islem yapmayan
ya da ¢esitli islemler sebebiyle mirasi ret hakki ortadan kalkan miras-
cilar olabilir. Bu miras¢ilar 4721 sayili Tiirk Medeni Kanunu’nun 610.
maddesi uyarinca mirasta ret hakkinin diismesi ile kars1 karsiya kala-
bilir. Yasanin ilgili maddesinde, yasal siire icerisinde miras1 reddet-
meyen miras¢inin kayitsiz sartsiz miras1 kazanacagi ifade edilmistir.
Bir diger fikrada ise terekenin iglerine karisan, olagan yonetim disinda
islemler yapan, gerekli olanin disinda eylemlerde bulunan, tereke mal-
larin1 gizleyen ya da kendisine mal eden miras¢inin mirasi reddede-
meyecegi dilizenlenmistir. Calismamizda Oncelikle genel hatlariyla
mirasin reddi konusundan bahsettikten sonra Tiirk Medeni Kanunu
cergevesinde mirasta ret hakkinin diismesi tizerinde duracagiz.

Anahtar Kelimeler: Miras, mirasin reddi, mirasin kabulii, ret
hakkinin diismesi, tereke

ABSTRACT

In our law, heirs are given the right to reject the inheritance of
the testator. The opportunity to benefit from this right is given to legal
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and voluntary heirs in accordance with the law. These inheritor carry
out the procedures for the rejection of the inheritance by complying
with the procedures and principles specified in the inheritance law. On
the other hand, those who do not take action regarding the rejection of
the inheritance as a result of the death of the inheritance or there may
be heirs whose right of refusal to inherit due to various transactions
has disappeared. These heirs may be faced with the loss of the right of
refusal in inheritance pursuant to Article 610 of the Turkish Civil
Code No. 4721. In the relevant article of the law, it is stated that the
heir who does not reject the inheritance within the legal period will
gain the inheritance unconditionally. In another paragraph, interfering
in the affairs of the estate, performing transactions outside the ordi-
nary management, acting beyond what is necessary, it is regulated that
the heir who conceals or arrogate to oneself the estates cannot refuse.
In our study, first of all, after talking about the rejection of inheritance
in general terms, in the framework of the Turkish Civil Code, we will
focus on the loss of the right of refusal in inheritance.

Keywords: Inheritance, deniral of inheritance, acceptance of in-
heritance, loss of the right to refuse, heritage



LiMITED SIRKET MUDURUNUN SORUMLULUGU,
AZLI VE SIRKETIN FESHI DAVALARINDA
GECIiCi HUKUKI KORUMA TEDBIRLERI

TEMPORARY LEGAL PROTECTION MEASURES IN THE
CASES REGARDING THE LIABILITY AND DISMISSAL OF
THE DIRECTOR OF LIMITED COMPANY AND
THE DiSSOLUTION

Tugce KAYA*

OZET

Limited sirket miidiirlerinin kanundan ve esas s6zlesmeden do-
gan ylkiimliliiklerini kusurlariyla ihlal etmeleri durumunda sirkete,
ortaklara ve sirket alacaklilarina verdikleri zararlarin tazmini Tiirk
Ticaret Kanunu’nun 553. maddesi uyarinca agilacak sorumluluk dava-
st ile talep edilebilmektedir. Kanunda isaret edilen hakli sebeplerin
bulunmasi halinde de sirket ve ortaklari ilgilendiren benzeri haksiz
eylemlere dayanilarak TTK’nin 630. maddesinin ikinci fikrasi uyarin-
ca midiirlerin gorevden alinmalari, yonetim haklarinin ve temsil yet-
kilerinin sinirlanmasi ile ayn1 Kanun’un 636. maddesinin {i¢iinci fik-
rast geregince limited sirketin feshi davalarinin agilmasi miimkiindiir.
S6z konusu eylemler nedeniyle dogacak telafisi miimkiin olmayan
zararlardan kac¢inilmasi i¢in hukuk muhakemesine 6zgii gecici hukuki
koruma tedbirleri hi¢ kuskusuz anilan davalar bakimindan da uygula-
ma alan1 bulmaktadir. Her ne kadar limited sirketler 6zelinde agik bir
yasal giivenceye kavusturulmamis olsa da s6z konusu tedbirler; ihtiya-
ti tedbir, miidiirlerin yonetim ve temsil yetkilerinin gegici olarak kaldi-
rilmasi1 veya sinirlandirilmasi, sirkete kayyim atanmasi, delil tespiti ve
ihtiyati haciz seklinde sayilabilir. Calismamizda, bir kismi farkli ka-
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nunlarda diizenlenen ve niteligi itibariyla ¢cogu hukuki duruma uygu-
lanabilen genel nitelikteki bu tedbirler limited sirket miidiirlerinin so-
rumluluklart nedeniyle agilan davalar baglaminda incelenmistir.

Anahtar Kelimeler: Limited sirket, miidiir, sorumluluk, gegici
hukuki koruma, ihtiyati tedbir

ABSTRACT

In case the directors of limited companies violate their obligations
arising from the law and the contract provisions with their faults, com-
pensation for the damages they have caused to the company, partners,
and company creditors can be demanded through a liability case to be
filed according to Article 553 of the Turkish Commercial Code. It is
possible to open cases because of the dismissal of the directors, the limi-
tation of their management rights and representation powers under the
second paragraph of Article 630 of the TCC, and the dissolution of the
limited liability company pursuant to the third paragraph of the article
636 of the same Law, based on similar unfair acts concerning the com-
pany and its partners where there are justified reasons indicated in the
law. Temporary legal protection measures specific to civil procedure to
avoid irreparable damages that may arise due to the aforementioned ac-
tions undoubtedly find application in the cases concerned as well. Alt-
hough there is no clear legal regulation specific to limited liability com-
panies, the measures in question can be counted as the interim injunc-
tion, temporary removal or limitation of the management and representa-
tion powers of the directors, the appointment of a judicial factor to the
company, determination of evidence, and the lien. In our study, these
general measures, some of which are regulated by different laws and can
be applied to most legal situations, are examined in the context of the
cases due to the responsibilities of limited company directors.

Keywords: Limited company, director, liability, temporary le-
gal protection, interim injunction



YARGIC ETiGINE GENEL BiR BAKIS
A GENERAL PERSPECTIVE ON JUDGE ETHICS
Dr. Hasan DURSUN*

OZET

Yargig, yiiritmiis oldugu muhakeme faaliyetinde bir seyirci ol-
mayip davanin taraflariyla etik iligkiye giren bir konumda bulunmak-
tadir. Bu agidan yargiglarin etik davranis ilkelerini benimseyerek mu-
hakeme faaliyetlerinde etik yaklasimda bulunmalar1 yarginin varligi
veya yoklugu derecesinde 6nem tagimaktadir. Muhakemeye etik yak-
lasamayan yargiclar, kolaylikla zulmiin araci haline gelmektedirler.
Nitekim uluslararasi toplum da bu duruma seyirci kalmayarak uzun
ugraslar sonucu Bangalor Yargi Etigi ilkelerini ortaya koymustur.
Bangalor Yarg: Etigi ilkeleri; yargiclarin uymalari gereken etik davra-
nis ilkelerini; bagimsizlik, tarafsizlik, diiriistliik, meslege yarasirlik,
esitlik, ehliyet ve 0zen olarak saptanmistir. Yargicin uymasi gereken
etik davranis ilkeleri, yalnizca Bangalor Yarg: Etigi ilkelerinde sayi-
lanlarla sinirli bulunmamaktadir. Bunlarin disinda da yargicin uymasi
gereken etik davranig ilkeleri bulunmaktadir. Bunlari; adillik, bilgililik
ve kiiltiirliilik, yargicin meslegini sevmesi, yargicin “duygudaslik”
(dertlenerek ilgilenme) yapmasi, ihsan sahibi olmak, namusluluk ve
onurluluk olarak saptamak olanaklidir. Konunun 6nemine binaen, ya-
zisiz hukukun oOncelik tasidigi teamiili hukuk dizgesine sahip olan
Amerika Birlesik Devletlerinde bile yargiglarin uymalar1 gereken etik
davranis ilkeleri ayrintili bir bigimde yazili olarak saptanmistir. Tiirki-
ye, kanunun 6ncelik tagidigr Kita Avrupasi hukuk dizgesine sahip ol-
dugu i¢in yargi¢larin uymalar1 gereken etik davranis kurallariyla ilgili
mutlaka bir kanun ¢ikartmasinin sart oldugunu diistinmekteyiz. Ka-
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nunda, Bangalor Yargi Etigi ilkelerinde 6ngoriilsiin veya dngdriilme-
sin yargi¢larin uymalar1 gereken etik davranis ilkelerine yer verilmesi
ve Amerika Birlesik Devletlerinde konuyla ilgili olarak yapilan diizen-
lemelerin 6rnek alinmasi isabetli olacaktir. Cikartilmasi gereken Ka-
nunda yalnizca maddi kural ve ilkelere yer vermekle yetinilmemeli,
bunun yaninda, usuli diizeneklere de yer verilmelidir. Yargiclarin etik
davranis kurallariyla ilgili Kanunun basgarili olabilmesi i¢in yargi ve
yargi¢ temelinde de birtakim onlemlerin alinmasi sarttir. Tiirk yargic-
larinin etik davranis ilkeleriyle ilgili bir kanuni diizenleme yapilmasi,
Tiirkiye’nin kiiresel bir yiikiimliiliigiinti olusturmaktadir.

Anahtar Kelimeler: Bangalor Yargisal Davranis ilkeleri, adil-
lik, bilgililik ve kiiltiirliiliik, duygudaslik, ihsan sahibi olmak, namus-
luluk, onurluluk.

ABSTRACT

The judge is not a spectator in the judgment activity she/he carries
out, but is in a position to enter into an ethical relatisonship with the par-
ties of the case. In this respect, it is important for judges to adopt the
principles of ethical behavior and adopt an ethical approach in their jug-
ment activities, degree of the existence or non-existence of the judiciary.
Judges who cannot approach judgment ethically, they can easily become
the instrument of tyranny. As a matter of fact, the international commu-
nity did not stand by and put forward the Bangalore Principles of Judicial
Conduct as a result of long efforts. The principles of ethical behavior that
judges must comply with has been determined in Bangalore Principles of
Judicial Conduct as independence, impartiality, integrity, propriety,
equality, competence and diligence. The principles of ethical conduct that
a judge must comply with are not limited to those listed in Bangalore
Principles of Judicial Conduct. Apart from these, there are principles of
ethical behavior that the judge must comply with. It is possible to deter-
mine those as fairness, knowledge and culture, the judge’s love of his
profession, the judge’s empathy (to worry about), benevolence, honesty
and dignity. Due to the importance of the issue, even in the United States
of America, which has a common law system where unwritten law has
priority, the principles of ethical behavior that judges must comply with
have been determined in writing in detail. Since Turkey has a Continental



European legal system in which the law has priority, we think that is es-
sential to enact a law regarding the rules of ethical conduct that judges
must comply with. 1t would be appropriate to include in the law the prin-
ciples of ethical behavior that judges must comply with, whether or not
they are stipulated in the Bangalore Principles of Judicial Conduct, and to
take the regulations made in the United States on the subject as an exam-
ple. The law that needs to be enacted should not only include substantive
rules and principles, but also procedural mechanisms. The law on the
rules of ethical conduct of judges in order to be successful, it is necessary
to take certain measures on the basis of the judiciary and the judge. Mak-
ing a legal regulation regarding the principles of ethical behavior of Turk-
ish judges constitutes a global obligation of Turkey.

Key Words: Bangalore Principles of Judicial Conduct, fairness,
knowledge and culture, empathy, benevolence, honesty, dignity.



